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In his speech, Vice President Gore also encouraged other governments to take advantage

ofthe "historic opportunity to open markets across the world" in the basic

telecommunications negotiations under the GATS.

The Comments ofthe Directorate General ofPosts and Telecommunications

("DGPT"), a division ofthe French government, confirm that the Commission's proposed

approach is "a positive step towards open telecommunications markets." 33 As France is a

participant in the GATS basic telecommunications negotiations as a member of the

European Union, it is encouraging that DGPT also expresses confidence that the

Commission proposal "will be positive input for multilateral negotiations."34

The British Government, however, suggests that instead ofimplementing the

proposed test the US. should focus on obtaining a satisfactory multilateral agreement in

the GATS basic telecommunications negotiations.3s Unfortunately, the experience ofthe

Uruguay Round, in which no agreement on basic telecommunications was reached

33 DGPT Comments at 1.

34 Id

3S Comments ofthe British Government at ~ 14. The likelihood that a satisfactory
multilateral agreement can be achieved in GATS cannot be predicted at this early
stage. However, the European Union may not be prepared -- even by 1998 -- to
adopt some of the essential conditions for development ofeffective market access.
For example, the European Union appears to be moving toward interconnection by
negotiation, which experience in Australia, the US., the UK. and New Zealand has
shown to be a major barrier to effective competition. European Commission,
Communication to the European Parliament and the Council, The Consultation on the
Green Paper on the Liberalisation of Telecommunications Infrastructure and Cable
Television Networks, May 3, 1995, at iv, 11,21 and 33.
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because of the unwillingness of other countries to open their markets, teaches that the

US. should not place all its hopes for improved foreign market access on achieving such a

multilateral agreement.

Finally, implementation of the proposed test does not conflict with the "standstill"

clause contained in the GATS Ministerial Decision on Negotiations in Basic

Telecommunications as alleged by DT and TLD.36 As AT&T has demonstrated, the test

would merely continue policies the Commission has applied in the past to foreign carrier

entry to the US. international services market in its Section 214 and Section 310 public

interest determinations. The promulgation of such policies in the form ofthe proposed

effective market access test would in no way "improve ... [US.] negotiation position and

leverage."37 Further, the application of effective market access requirements to

Section 31 O(b)(4) waiver requests would have the effect of lifting the foreign ownership

restriction and opening the US. market to applicants from those countries that open their

markets to full competition. Far from constructing a new barrier to market entry, the

proposed Section 31 O(b)(4) test offers greater certainty to potential entrants pending the

achievement of a multilateral agreement and is thus likely to encourage additional entry

into the US. market.

36 DT Comments at 17-18; TLD Comments at 22-23.

37 Decision on Negotiations on Basic Telecommunications, Final Act Embodying the
Results of the Uruguay Round ofMultilateral Trade Negotiations (April 15, 1994),
H.R. Doc. 103-316, 103d Congress, 2d Sess., Vol. I at 1706 (1994).
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m. AN EFFECTIVE MARKET ACCESS TEST WOULD PROTECT AND
PROMOTE THE U.S. PUBLIC INTEREST

The comments filed in this rulemaking confirm that an effective market access

standard would protect and promote the US. public interest. 38 The overwhelming

majority of commenters support adoption of an effective market access test. Moreover,

an effective market access standard will further the Commission's goal ofprotecting U.S.

competition and US. customers against the anticompetitive leveraging offoreign

monopoly power.

A. The Com.enten Ovenvhelmin~Support Adoption of an Effective
Market Access Standard

Of the more than fifty comments filed in this proceeding, the overwhelming

majority agree that an effective market access test of some sort is required to protect and

promote the US. public interest. The SDN Users Group, which represents more than 435

38 It is ironic that those few parties who contends that the US. should continue to "lead
by example," rather than adopt the proposed test, include two foreign monopoly
carriers, DT and Teleglobe, whose home country international facilities-based services
are finnly closed to U.S. carriers. Although DT describes the German marketplace as
being "liberalized in all areas except network infrastructure and public voice" (DT
Comments at 36-37), it fails to acknowledge that over public voice accounts for over
80 percent oftelecommunications revenues in Germany. Moreover, its infrastructure
must be used to provide services in the "competitive" sectors. Teleglobe opposes the
Commission's proposed test because it seeks to avoid a finding that Canada, which
presently allows Teleglobe a monopoly over facilities-based international services,
does not provide effective market access to U.S. carriers. Teleglobe Comments at
20. Not only does Teleglobe enjoy monopoly status in Canada, but it also has a 20%
equity interest in the CANUS-l private cable system between the Canada and the
United States, which arguably could be used on a non-common carrier basis to
provide international services to U.S. customers. The Commission should consider
how the effective market access test would be applied in such a situation.
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large users of domestic and international telecommunications services supports the

effective market access standard in order "to promote competition in the global market for

communications services."39 In like manner, Citicorp "applauds" the effective market

access standard proposed in the NPRM.40 The Telecommunications Resellers

Association, representing more than 300 U.S. resale carriers, "wholeheartedly agrees that

foreign market liberalization is a prerequisite to the achievement of global competition,"

and supports the Commission's effective market access standard. 41

Ameritech also supports the proposed test as "a balanced means ofachieving these

policy goals through the inclusion ofopen market concepts in a variety ofthe

Commission's existing tools for consideration of entry of foreign-affiliated carriers into the

U.S. market."42 Arch Communications Group similarly urges adoption ofthe proposed

standard because:

[T]he Commission's proposal would ensure that the U.S. communications
industry competes on a "level playing field", at least within our own nation.
. . . For example, foreign carriers that enjoy monopoly status in their
protected home markets could leverage this power to create a further
market advantage in U.S. markets over U.S. providers. The Commission's
proposal would prevent these unfair results since such carriers would likely
be screened [subject to an effective market access standard] before entering
the U.S. Therefore, the proposed evaluation would ensure that
competition in the U.S. markets was real and equitable.43

39

40

41

SDN Users Group Comments at 1.

Citicorp Comments at 4.

Telecommunications Resellers Association Comments at 3-4.

42 Ameritech Comments at 2.

43 Arch Communications Group Comments at 6.
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In sum, the majority of the commenters support adoption of an effective market

access test to maintain and promote competition in the U.S. international services market.

B. Adoption of the Effective Market Access Standard Will Further the
Co.....ion's Public Interest Goal in Protecting U.S. Competition
and U.S. Customen Against the Leveraging of Foreign Monopoly
Power

Despite the prevailing support for adoption ofan effective market access standard,

some carriers argue that the Commission should not implement the standard proposed in

the NPRM because it is doomed to failure. DT, for example, argues that the effective

market access test will be successful only if it results in the opening offoreign markets that

would otherwise have remained c1osed.44 Sprint contends that adoption of an effective

market access standard will give the Commission little leverage in opening foreign

markets. 4S TLD similarly argues that the Commission will not achieve its goal ofopening

foreign telecommunications markets through adoption of an effective market access

standard.46 Each of these carriers has misconstrued the primary purpose ofthe proposed

test. The effective market access standard will succeed if it prevents a foreign carrier with

monopoly power from leveraging that power into the U.S. international services market to

the detriment ofU.S. carriers and their customers. By requiring effective access to foreign

markets as a condition ofentry to the U. S. international services market, the effective

market access test will accomplish exactly that result. Further, the effective market access

44 DT Comments at 28.
4S

46

Sprint Comments at 20.

TLD Comments at 23-24.
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rule is not to be universally applied on a proactive basis, but will be triggered only by a

foreign carrier application to enter the US. market. Countries whose carriers do not

desire such access will not be subject to the test.

Whether foreign governments choose to liberalize their markets is entirely their

decision. But, if foreign monopoly carriers are allowed to enter the U.S. international

services market while they maintain their protected positions at home, their advantage in

the US. market will not be earned solely through skill, industry or foresight, but rather

will be derived in large measure from the regulatory and legal obstacles to competition in

their markets. Elimination of foreign carrier market power through demonstrated, fully

effective competition is the only marketplace condition that will eventually eliminate

foreign carriers' ability to leverage their power to the detriment ofUS. customers.

Regulatory conditions are a pale substitute for a competitive market. The effective market

access standard is absolutely required to provide minimum protection for US. carriers,

their customers and the competitiveness ofthe V. S. market.

Even the more rigorous post-entry conditions proposed in the NPRM would not

be sufficient to identify or preclude the myriad ways in which foreign monopoly carriers

may discriminate against unaffiliated U. S. carriers in the provision ofessential facilities and

the allocation of return traffic. 47 The ability of foreign monopoly carriers to engage in

such behavior will be removed only when they are subject to full and effective competition

in their markets, and when V.S. carriers have the ability to compete in those markets on

47 See AT&T Comments at 10-16,46-48.
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fair and equal terms. 48 Neither the Commission's existing safeguards, nor the safeguards

imposed by the Commission in BTIMCI, can therefore substitute for the proposed test,

contrary to several parties' claims.49 Further, the Commission's acceptance of safeguards

in the AmericaTel and BTIMCI transactions was predicated on the state ofliberalization in

Chile and the UK. For example, in AmericaTel, the Commission found that

discrimination against unaffiliated US. carriers would be prevented by the "ongoing

48 DT's claim that "the loss ofgoodwill and the cost of defending administrative or legal
actions," (DT Comments at 55) in addition to any sanctions imposed, would be
sufficient to deter anticompetitive conduct is contradicted by its own actions. In
1990, DT exercised its control over return traffic from Germany to take action against
AT&T by counting AT&T USADirect@minutes as DT return minutes for the
purposes ofDT's proportionate return obligations. In the two year period before DT
agreed to eliminate this unfair practice, AT&T suffered damages of $70 million. The
lack of an impartial regulator in Germany gave AT&T no practical recourse in that
country, and the ability ofDT to engage in further retaliatory action through its
monopoly over call delivery in Germany made litigation in the United States
infeasible. DT claims that a foreign carrier will have minimal incentive to favor its
U.S. affiliate. However, DT's own example shows that a five percent shift in return
traffic from AT&T would result in a 30 percent increase in return traffic to Sprint. Id.
The corresponding increase in AT&T's costs and corresponding decrease in Sprint's
costs would give Sprint a powerful advantage in the marketplace, which it could use
to increase its share ofUS.-Germany traffic to DT's benefit. Moreover, the
consequences that would be caused by such a shift in return traffic arise because of
DT's maintenance ofabove-cost accounting rates.

France Telecom Comments at 22; LDDS Comments at 43; Teleglobe Comments at
26-27; TLD Comments at 39. TLD argues that experience in Puerto Rico
demonstrates that foreign carriers cannot effectively leverage their monopoly power
into the US. market. However, the information provided by TLD does not prove this
point. For example, on the Puerto Rico to Spain route, TLD and its parent,
Telefonica, in fact have 100% ofthe traffic -- Telefonica has 100% ofthe outbound
traffic from Spain and receives revenue on 100% ofthe traffic from Puerto Rico,
either through TLD's collection rates or through settlements payments from other
carriers. Telefonica can choose whether to use the profits obtained from its
monopoly in Spain (i.e., through collection rates and above-cost accounting rates) to
obtain market share on the Puerto Rico-Spain route or on other unaffiliated routes.
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liberalization of Chile's regulatory regime," coupled with the safeguards adopted by the

Commission. so

Finally, no safeguard can compensate for the competitive advantage that a foreign

carrier has over US. carriers in the provision ofend-to-end seamless services when the

foreign carrier can originate traffic at both ends of an international route and the U.S.

carrier can originate traffic only at the US. end. The lower costs, faster provisioning of

services and general marketing advantages that benefit the foreign carrier under such

circumstances are beyond the reach of even the most stringent regulatory conditions. Sl As

the Commission recognized in AmericaTel, only the existence of effective opportunities

for US. carriers to compete in the foreign carrier's market can address this concern.S2

To the extent that foreign countries do not open their markets and foreign carriers

do not enter the US. because of the proposed rule, the claims by Sprint and its economists

that US. consumers will be "worse off' ignore one important consideration.S3 If such

entry does not take place, consumers will forego the adverse impact on competition that

would result from such entry absent effective market access in the foreign carrier's home

market. As the Commission observed in the NPRM, the ability of a foreign competitor to

so AmericaTel, 9 FCC Red. at 4004. See also BTIMCI, 9 FCC Rcd. at 3969.

See NPRM at 1f 28. DT provides no support for its contention that such
disadvantages can be remedied by regulatory safeguards. See DT Comments at 43.

S2 AmericaTel, 9 FCC Rcd. at 3996,4000.

See Sprint Comments at 15-18. See also A Game-Theoretic Analysis of the FCC's
Proposed Reciprocity Rule, Charles River Associates, Inc.
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win customers because of its protected status in its primary market(s) "is a disservice to

consumers in all these markets because, in the absence offull competition on the merits by

all competitors, customers do not receive reduced rates, increased quality, and

innovation."54 The benefit ofpreventing such anticompetitive results far outweighs any

minimal competitive benefit that might result from foreign carrier entry. As the

Commission notes:

Today, there are several hundred carriers, both facilities- and resale-based,
competing in the US. interexchange market. Indeed, the number of
existing interexchange carriers, and other potential entrants, suggests that
the loss of the incremental competition that might be provided by [a foreign
carrier's] independent entry into the U.S. telecommunications market
would appear to be of little competitive significance.55

In short, permitting a foreign carrier to enter the US. international services market while

controlling essential facilities in closed foreign markets would create a significant risk of

anticompetitive leveraging of foreign monopoly power and would offer minimal

competitive benefits. The US. public interest therefore requires implementation ofthe

proposed effective market access standard.

S4 NPRM at ~ 29.

55 BTIMCI, 9 FCC Red. at 3970. The Commission was referring to independent entry
into the U.S. market by BT, one ofthe world's largest telecommunications carriers.
The potential competitive benefits that would be created by the entry of smaller
foreign carriers or by the mere investment of funds in existing US, carriers would be
even less significant.
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c. The Etfedive Market Access Test Will Open Foreign Markets

An ancillary result of Commission efforts to protect U.S. customers from

leveraging offoreign market power through an effective market access standard will be

increased incentive for governments to liberalize their markets. Although liberalization in

foreign countries, or the lack thereof, is driven by many factors, 56 many countries desire

access to the U.S. market. Teleglobe acknowledges that U.S. market access is "becoming

an essential prerequisite for foreign carriers' successful participation in the global

market."57 A significant portion ofthe world's telecommunications business, and an even

larger share of its major telecommunications users, are in the United States.58 A number

ofthe world's leading carriers have therefore entered the U.S. market in the recent years,

or are now seeking to do so. As Dr. C. Fred Bergsten, Director of the Institute for

International Economics in Washington, urges:

Open and competitive global telecommunications will be most
quickly achieved where [foreign governments and monopoly
carriers] have an incentive to open their markets. Access to the
U.S. market is such an incentive. 59

Teleglobe, for example, notes that many countries wish to ensure the survival of their
national carrier. Teleglobe Comments at 24-25.

Teleglobe Comments at 6-7.

58 NPRM at ~ 20.

59 Letter to Chairman Hundt, Jan. 18, 1995 (Attachment A to Comments ofAT&T).
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In this regard, AT&T believes that many of the positive steps taken in the UK. within the

last year to promote competition were directly related to the UK. government's desire to

obtain Department of Justice and Commission approval of the BTIMCI transaction.

In addition, the Commission's equivalency standard for the resale of international

private lines interconnected to the public switched network has not only protected the

us. public interest against the harm of one-way resale, but it also has succeeded in

motivating foreign governments to introduce market reforms. For example, in part to

meet the Commission's requirement that such services may be authorized only to countries

providing equivalent resale opportunities equivalent to those available under US. law, the

UK. replaced its former procedures, under which new entrants negotiated with BT for

interconnection arrangements, with standard, published, interconnection terms and

conditions.60

Strong support for the Commission's use ofits proposed test as a market-opening

device is expressed by AirTouch, which provides wireless services in markets including

Japan, Germany, Sweden, France, Spain, Portugal, Belgium, Italy, South Korea and

Thailand, and whose "continued success as a global competitor ... is dependent upon the

continued openness offoreign markets to US. participation."61 AirTouch endorses the

Commission's proposal to apply the effective market access test to Section 31O(b)(4)

60

61

Compare BTNorth America, File No. ITC-93-126, BT Opposition (April 29, 1993)
at 42-44, with ACC Global Corp., 9 FCC Red. at 6252 n.34, 6253-54.

AirTouch Comments at 2-3.
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waiver applications, which would "provide the Commission and the US. with a maximum

ability to leverage the desire offoreign companies to enter the U.S. market as a means to

liberalize the foreign ownership policies of other countries."62

Even those countries that provide effective market access only in limited sectors

may obtain additional U.S. market opportunities under the Commission's proposed

approach to Section 310(b)(4). Consequently, contrary to the suggestion by NYNEX, it

would make little sense for such countries to forego these opportunities by raising market

barriers in a liberalized sector in order to "retaliate" for any inability ofa foreign carrier to

obtain entry to the U. S. international services market. 63

The wider US. experience with unilateral market-opening initiatives also

demonstrates the potential success of the Commission's approach here. In the late 1980's

and early 1990's, the U.S. took actions under Section 310 ofthe Trade Act of 1974

against unfair practices limiting U. S. exports ofgoods and services in a wide range of

countries, including Japan, the European Community, Korea, India and Canada.64 These

unilateral actions by the US. resulted both in more open foreign markets and in the

development of more effective multilateral rules:

Arguably section 301 did more to open markets in the period 1985-92 than
any other international governmental activity, including the Uruguay Round

62 Id at 2. Similar views are expressed by E. F. Johnson, Loral/Qualcomm Partnership,
and Motorola.

63

64
NYNEX Comments at 5-9.

19 US.C. § 2411. See Bello & Homer, U.S. Trade Law andPolicy Series No. 24:
Dispute Resolution in the New World Trade Organization: Concerns andNet
Benefits, 28 Int'l Lawyer 1095, 1100-01 (1995).
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negotIatIons. In addition, the use of Section 301 and 301 clones arguably
enable the U.S. to obtain better rules in the Uruguay Round in general, and
with regard to dispute settlement and intellectual property in particular.65

An additional incentive to open telecommunications markets is provided by the

growing world-wide recognition of the economic benefits that flow from such initiatives.

As the European Commission's recent Green Paper on Liberalization of

Telecommunication's Infrastructure and Cable Television Networks notes, "Experience

has shown that the best spur to innovation, investment and technological progress in the

telecommunications industry is competition."66 In Germany, the Association of Chambers

ofCommerce is urging the elimination ofthe Deutsche Telekom network monopoly

before the 1998 date set by the German government and the European Union because of

the vital importance oftelecommunications to the competitiveness of other economic

sectors. Similar procompetitive forces are at work in other countries. The Commission's

promulgation ofthe proposed effective market access test is thus likely to receive a

positive response abroad as it provides further encouragement for countries to travel in the

direction in which many are already beginning to move.

IV. THE EFFECTIVE MARKET ACCESS TEST SHOULD BE EXPANDED
TO COVER RESALE ENTRY BY FOREIGN CARRIERS

In its Comments, AT&T demonstrated that fulfillment of the Commission's goals

requires that the effective market access standard also be applied to entry into the U.S.

65 Id at 1102 n.17.

66 European Commission, Green Paper on the Liberalization ofTelecommunication's
Infrastructure and Cable Television Networks, Part II, Jan. 25, 1995, at 48-49.
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international telecommunications market via resale. Unlike the situation in most countries,

the provision of services to international resellers in the US. is fiercely competitive and

wholesale prices reflect that fact. US. facilities-based carriers offer international resellers

advanced, feature-rich services, like SDN, that were developed to respond to sophisticated

business customer demand. These and similar services offer switching and billing

capabilities that make entry by resale an attractive and transparent means for foreign

carriers to enter the U. S. international services market with minimal capital investment in

facilities, switches or billing systems. Indeed, entry into the US. international services

market on a resale basis would provide a foreign carrier with capabilities in the US. that

generally are available only to the monopoly facilities-based carrier in most other

countries. Resale entry also would permit a foreign carrier with a closed home market to

provide services to customers on both ends of an international route, which the

Commission has recognized confers an unfair advantage on the foreign carrier.

The comments filed by other parties confirm that the US. public interest requires

application ofthe effective market access standard to resale entry. GTE and MCI, for

example, support application ofthe test to resale entry.67 As MCI stresses:

Foreign carriers operating from closed markets have a substantial capacity
to engage in anticompetitive conduct in conjunction with their US.
affiliates even if their entry into the US. market is only on a resale basis.
Foreign carriers could offer ubiquitous services at lower prices than their
U.S. competitors which are denied entry into the foreign carriers' home
markets and must continue to pay accounting rates.68

GTE Comments at 5-6; MCI Comments at 18-19.

68 MCI Comments at 19.
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TLD's Comments further demonstrate why the effective market access standard should

apply to resale entry. TLD emphasizes that the Commission's public interest goals will not

be attained because"[u]nder the proposed rule, a FAC [foreign-affiliated carrier] could

enter the U.S. market and provide facilities-based domestic interexchange services and

switched international resale services . . . ."69 TLD thus concludes that although a foreign

carrier may suffer a cost penalty through resale entry,70 it would not be precluded from

competing in the U.S. international services market. Indeed, TLD has even filed an

application for Section 214 authority to provide international services from the US.

mainland via resale in an attempt to take advantage ofthis potential loophole. 71 In order

to protect the US. public interest concerns underlying the proposed effective market

access test, the Commission should apply the proposed effective market access test to

resale entry, either in this initial phase ofthe rulemaking or through a Phase II proceeding.

v. THE EFFECTIVE MARKET ACCESS TEST SHOULD INCLUDE THOSE
ELEMENTS NECESSARY TO PROTECT U.S. COMPETITION AND U.S.
CUSTOMERS AGAINST THE LEVERAGING OF FOREIGN
MONOPOLY POWER

In its Comments, AT&T demonstrated that the factors proposed as part of the

Commission's effective market access test were necessary to protect US. carriers and

69

70

71

TLD Comments at 30 (emphasis added).

AT&T questions whether a foreign carrier entering the U.S. market on a resale basis
would suffer a cost penalty initially, i.e., when its traffic volumes were relatively
small, because it would not incur the costs ofestablishing its own facilities. The fact
that more than 450 carriers provide international services in the US. via resale
demonstrates the viability of resale entry.

Telefonica Larga Distancia de Puerto Rico, ITC-95-248, filed March 21, 1995.
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their customers against the leveraging offoreign monopoly power. Thus, AT&T's

Comments established the need for: (1) the ability ofUS. carriers to be able to offer

international facilities-based services; (2) published, non-discriminatory charges, terms and

conditions for interconnection; (3) competitive safeguards, including cost-allocation rules;

(4) an independent regulatory process; (5) timely and nondiscriminatory disclosure of

network interface information; and (6) protection of carrier and customer proprietary

information. AT&T also agreed with the Commission that the presence or lack of cost­

based accounting rates and the ability to provide service in other market sectors were

critical factors. AT&T further demonstrated that the proposed effective market access

test should apply when a foreign carrier seeks to acquire ten percent or more ofa US.

international carrier.

The overwhelming majority of commenters support the effective market access

factors proposed in the NPRM. The principal areas of debate among the parties were

(1) whether foreign carriers permitted entry should be required to set cost-based

accounting rates, (2) the timing for effective market access, (3) application ofthe test to

primary vs. home markets, and (4) the appropriate equity threshold to trigger the effective

market access standard. In this Section, AT&T rebuts the claims ofthose who argue

against the implementation ofcost-based accounting rates as a pre-condition to foreign

carrier access to the U. S. international services market and the need for the existence of

effective market access at the time the foreign carrier seeks to enter the US. market.

AT&T further demonstrates that a ten percent threshold should be established, and that

the effective market access standard should be applied to a foreign carrier's primary
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markets.

A. The Effective Market Access Test Should Require Implementation of
Cost-Based Accounting Rates

There can be no dispute that the U.S. public interest is served by cost-based

accounting rates. Implementation of such rates would eliminate the subsidies now paid by

US. consumers to foreign carriers which deny US. consumers the full benefits of

effective competition in the US. international services market. The maintenance of

above-cost accounting rates by foreign carriers with US. affiliates would increase the

deleterious effects on both US. carriers and US. customers. When a foreign carrier

operates in the US. and maintains above-cost accounting rates, the foreign carrier and its

US. affiliate place competing US. carriers in a price squeeze. US. customers suffer in

the long run as competition in the U.S. is skewed and diminished as a result. Requiring

implementation ofcost-based accounting rates as a condition of entry to the US.

international services market would help prevent this anticompetitive result.72

The Economic Strategy Institute ("ESI") establishes convincingly that cost-based

accounting rates are in the US. public interest. According to ESI's estimates, at the

current pace, accounting rate subsidies paid by US. citizens will amount to over $27

billion in this decade. 73 Further, stronger measures are needed to convince foreign carriers

to reduce their accounting rates. For this reason, ESI concludes that "it is crucial that the

72

73

Implementation of a cost-based accounting rate would not, of course, protect against
cross-subsidization from other monopoly profits.

ESI Comments at 3.
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Commission demand cost-based accounting rates when considering foreign license

applications.74

No commenter provided any valid argument against imposition of such a

requirement. BTNA, for example, argues that the Commission should not require any

lowering of accounting rates unless U. S. carriers guarantee that BT will receive the same

amount of subsidy, through increased U.S. outbound traffic volumes, as BT was receiving

before such a reduction.7s Thus, BTNA not only insists that U.S. customers must

continue to subsidize its parent, BT, but it also insists that the absolute dollar amount of

above-cost subsidy received by BT should be maintained. Despite BT's reluctance to

lower its accounting rates in an arguably competitive market, BTNA contends that

effective market access itselfwill drive accounting rates to cost. See also GTE Comments

at 4.

Experience in Chile teaches otherwise. In Chile, where fierce competition is raging

between the facilities-based international carriers, these carriers have become dependent

upon settlements payments for their profitability.76 This dependency, coupled with the

74 Id at 4.

7S

76
BTNA Comments at 6-7.

On an outbound basis from Chile, collection rates by Chilean carriers are
approximately $0.45 per minute -- below the nominal settlement rate ofat least $0.55
per minute. Because U.S.-outbound traffic volumes exceed Chile-outbound volumes
to the U.S. by a two-to-one margin (which ratio, despite competition in Chile, has
remained relatively static over the last year), Chilean carriers receive settlement in­
payments from U.S. carriers. These in-payments resulting from U.S. carrier traffic
now drive the profitability ofChilean carriers -- making it all the more difficult (if not
impossible) for AT&T to bargain for lower accounting rates with Chilean carriers.
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fact that the dominant local carrier charges ten times more for interconnection of inbound

international calls (i.e., $0.30 per minute) than it does for outbound international calls

($0.03 per minute), has prevented AT&T from negotiating an accounting rate ofless than

$1. 10 per minute with any Chilean carrier.

Experience with the UK. also demonstrates that Commission reliance on market

forces and foreign carrier cooperation is misplaced. When the Commission authorized

BTNA to engage in international private line resale between the US. and the UK., it

ordered BTNA to file a plan setting forth significant reductions toward cost-based

accounting rates with US. carriers over the next two years. In response, BTNA not only

failed to file a plan, it reported BT's withdrawal of a proposed lower accounting rate and

BT's offering of a new proposed accounting rate 20% higher than the withdrawn

proposal.77 In short, experience has shown that the fully effective competition needed to

drive accounting rates to cost-based levels does not yet exist outside the U.S. By the

same token, after the Commission has granted a foreign carrier access to the US.

international services market, the carrier loses whatever incentive or willingness it may

have had to lower its accounting rate. The Commission should promote the US. public

77 AT&T Comments at 35 n. 36. Incredibly, despite such a result with its affiliate, MCI
recommends that the Commission follow this example and merely require the filing of
an accounting rate plan when a foreign carrier's US. affiliate seeks to resell
interconnected private lines to affiliated countries. MCI Comments at 20.
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interest by granting entry to the U.S. international services market only where the carrier

seeking entry has set cost-based accounting rates with United States carriers.78

B. The Threshold for the Effective Market Access Test Should Be Ten
Percent or More

AT&T's Comments established that the effective market access test should apply

whenever a foreign carrier seeks to acquire an equity interest of ten percent or more in a

U.S. carrier involved in the provision of international services. BTNA, GTE and MCI also

agree that a ten percent threshold is necessary to ensure that the effective market access

test applies to those instances that create an incentive in foreign carriers controlling

bottleneck facilities to discriminate in favor of their U.S. affiliates. 79 Certain carriers argue

that the Commission should create a "small carrier" exception so that a foreign monopolist

could acquire 100% of a small carrier without application of an effective market access

standard.80 This argument misses the mark. It is the potential leveraging offoreign

market power that creates the threat to U.S. competition and U.S. customers. A foreign

78 Several foreign-affiliated carriers also object to even filing their accounting rates with
the Commission so that the Commission can determine whether the foreign carrier is
discriminating against U.S. carriers. Indeed, AmericaTel argues that it would be too
burdensome for its ultimate parent, ENTEL-Chile, to compile a list ofits accounting
rates with other countries, (AmericaTel Comments at 10) despite the fact that
ENTEL-Chile must have this information in order to settle its international accounts.
This foreign carrier opposition to a mere reporting requirement graphically illustrates
why effective market access is needed and why a pre-condition requiring
implementation ofcost-based accounting rates is critical.

80

79 BTNA Comments at 8-9; GTE Comments at 8; MCI Comments at 11.

CTS and Transworld Communications both propose that the Commission exempt
acquisition ofall or part ofa carrier with less than $125 million in gross annual
revenues from the effective market access standard.
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monopoly carrier will have the power and incentive to favor its US. affiliate, and

disadvantage all other V. S. carriers and their customers, regardless of the market share

that the affiliate controls.81

ArnericaTel and LDDS both argue that if an effective market access standard is

adopted, the threshold should be 25 percent.82 Yet, such a threshold would permit foreign

carriers to obtain entry to the V. S. market without Commission review through equity

investments that would create the incentive for the foreign carrier to leverage its

monopoly power in favor of its affiliate and against the customers of all other V. S.

carriers. Even LDDS acknowledge this potential because it would require the automatic

imposition of safeguards for any investment of 10% or more. 83 The Commission should

adopt a threshold of ten percent or more in order to prevent such anticompetitive

monopoly leveraging. 84

81

82

83

84

Domtel contends that the Commission should exclude from application ofthe
effective market access test any foreign carrier controlling less than 45% ofthe
overall market in its home country. Domtel Comments at 8. Such a blanket
exclusion would permit a carrier with monopoly control over 44.9% ofthe bottleneck
facilities in a foreign country to leverage its monopoly power in favor of its US.
affiliate and distort competition in the V.S. international services market, precisely the
result the proposed effective market access standard is designed to prevent. Domtel's
proposed exception would swallow the rule, and thus should not be adopted by the
Commission.

ArnericaTel Comments at 13; LDDS Comments at 2.

LDDS Comments at 2, 11.

TLD argues that the one ofthe primary factors the Commission should consider in
determining who should be subject to the effective market access standard is the level
ofUS. international traffic handled by that carrier. TLD thus argues that AT&T's
overseas activities deserve greater scrutiny than TLD's because ofthe large volume of
US. international traffic handled by AT&T. TLD Comments at 56-60. However,

(footnote continued on following page)
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BTNA, GTE, MCI and AT&T have presented compelling reasons why application

ofthe effective market access test should be triggered when a foreign carrier seeks to

obtain a ten percent or more equity interest in a U.S. international carrier. The

Commission should adopt such a threshold as part of its effective market access standard.

C. The Commission's Test Should Require EfYective Access Now

The Commission should require the presence of legal and regulatory conditions

that provide real competitive opportunities for U.S. carriers, i. e., conditions that permit

facilities-based international competition and commercially feasible resale, as evidenced by

actual competition. As Chairman Hundt has stressed:

Competition on paper does not count. Only competition in the market
counts. A market can proclaim itselfopen or competitive, but whether it is
in practice depends upon access charges, interconnection, numbering
schemes and the like. 85

Motorola also warns against relying upon promises of future action:

[P]ast experience shows that many EU deadlines for market liberalization
have gone unmet. Member States have failed to meet the domestic
implementation guidelines in nearly all of the EU-wide telecommunications

(footnote continued from previous page)

85

despite the absolute volume ofinternational traffic that AT&T handles, AT&T does
not control bottleneck facilities -- TLD's parent, Telefonica de Espana, does. It is
Telefonica's unrestrained ability to injure U.S. carriers and their customers through
leveraging of its foreign monopoly which properly is the focus ofthe Commission's
NPRM. The fact that one U.S. carrier may have a larger traffic stream than another
merely means that it has more customers who may be injured through the exercise of
foreign market power.

Statement before the House Commerce Subcommittee on Commerce, Trade and
Hazardous Materials, March 3, 1995 at 9.
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integration directives, including those on services, terminal equipment,
open network provision, and leased lines. 86

Motorola's warning is confirmed by the European Commission's recent report concluding

that the 1990 European Union directive requiring competition in non-voice

telecommunications services had not been implemented fully in some Member States more

than two years after the implementation deadline. 87

The true test of the presence of effective market access is whether effective

competition presently exists in the foreign market. If such competition is lacking, one

must question whether the legal and regulatory regime promotes and protects competition.

For the Commission to require anything less than the existence oftrue competitive

opportunities, such as allowing an additional period oftime for countries to develop the

necessary conditions, would be to accept less for U.S. customers and a major competitive

disadvantage for U.S. carriers, with no assurance that the necessary opportunities would

actually become available in the stated time period. The Commission should require

effective market access to exist at the time the foreign carrier is granted access to the U. S.

international services market. 88

86 Motorola Comments at 8.

87 European Commission, Communication by the Commission to the European
Parliament and the Council on the Status andImplementation ofDirective
90/88/EEC on Competition in the Marketsfor Telecommunications Services, April 4,
1995 at 10-11. The deadline for implementation ofthe directive was December 31,
1992.

88 BTNA point out the problems created by the Commission's proposal to review equity
investments after the fact. BTNA Comments at 11-12. BTNA therefore suggests, as
did AT&T, that the Commission should require prior approval of such acquisitions.
Id
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D. The EfI'ective Market Access Test Should Be Applied to Primary
Markets

C&W and TLD, US. carriers whose foreign parents operate in multiple non-US.

countries, argue that the effective market access test should be applied only to a foreign

carrier's home country, and not to the primary markets proposed in the NPRM. Adopting

their approach, however, would eviscerate the primary goal of the Commission's effective

market access standard, the protection ofUS. carriers and their customers from the

anticompetitive leveraging offoreign market power. As proposed by these carriers, a

foreign carrier with monopolies in thirty countries could enter the US. so long as its home

market afforded V.S. carriers effective access to its telecommunications market. Such

application ofthe test would do little to prevent the foreign carrier from leveraging its

monopoly power in the thirty other countries to the detriment ofV. S. carriers and

customers.

The NPRM's definition ofprimary market struck a reasoned balance by focusing

the Commission's effective market access inquiry on those foreign markets in which a

foreign carrier has the ability to leverage its market power over the international or local

termination market. Adoption ofthe home country test propounded by C&W and TLD

would destroy this careful balance. The Commission should retain its proposed focus on

the primary markets offoreign carriers.

E. The EfI'eetive Market Access Standard Should Be Applied with
Certainty

One ofthe overriding concerns expressed in the comments is the need for certainty

in the Commission's application ofthe effective market access test. BTNA, for example,
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calls for an entry standard that is "clear, specific and pragmatic. "89 TLD contends that the

uncertainty ofgaining access to the U. S. international services market, even ifa country

meets the effective market access test, will remove any incentive a country might have to

liberalize in order to enter the US. market.90 Teleglobe likewise objects to the flexibility

inherent in the effective market access test proposed in the NPRM. In order to deliver the

benefits ofeffective competition to U. S. customers and to provide certainty to foreign

carriers and their governments, the Commission should make clear that, subject to

procedures to ensure Executive Branch concurrence, any country that provides effective

market access to US. carriers may enter the US. international services market, while

carriers from countries that do not provide such access will be unable to do so.

VI. NON-EQUITY, NON-EXCLUSIVE CO-MARKETING ARRANGEMENTS
SHOULD NOT BE SUBJECT TO THE EFFECTIVE MARKET ACCESS
STANDARD

The NPRM proposes to exempt non-exclusive, non-equity arrangements between

US. and foreign carriers from the effective market access entry criteria. AT&T

demonstrated in its Comments that this decision was correct because non-equity, non-

exclusive arrangements, like WorldPartners, do not allow foreign carriers access to the

US. telecommunications market or give foreign carriers potential control over US.

carriers' operations or create incentives to use home market monopolies to disadvantage

other U.S. carriers. Further, non-exclusive and non-equity arrangements are used to

89 BTNA Comments at 2.

90 TLD Comments at 32-33.


